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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN RAY MCCLURE,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43972
ADA COUNTY NO. CR 2015-11668
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brian McClure contends the district court abused its discretion when it imposed
his sentences for two counts of battery on a corrections officer. Specifically, he asserts
the district court insufficiently considered the mitigating factors in the record.

As a

result, this Court should either reduce Mr. McClure’s sentence as it deems appropriate,
or, alternatively, remand this case for a new sentencing determination.
Statement of the Facts & Course of Proceedings
Mr. McClure suffers from bipolar disorder and depression.

(Presentence

Investigation Report (hereinafter, PSI), p.15.) Those conditions have contributed to

1

poor decision-making on his part.

(See, e.g., Tr., p.23, Ls.20-23.)

For example,

defense counsel explained, during the time he has been serving a prison sentence from
an unrelated case, “When he gets in trouble, he goes in the small disciplinary cell. That
small cell hurts his mental health issues. It lets him sit there and fester on whatever the
situation was. He reacts poorly. The guards take a response and just a cycle back and
forth between both sides. And at some point he has to get out of that.” (Tr., p.24,
Ls.14-21.)
It appears the instant offense is reflective of this cycle. Mr. McClure admitted he
had gotten into a dispute with a corrections officer, and during that argument, he threw
his food tray at the officer through the “bean slot” on his cell door, hitting the officer.
(Tr., p.15, Ls.9-14.) Then, when a lieutenant came to discuss the incident with the tray,
Mr. McClure admitted he threw water onto the lieutenant.1

(Tr., p.16, Ls.5-8.)

Accordingly, Mr. McClure pleaded guilty to two counts of battery on a law enforcement
officer. (Tr., p.16, Ls.16-17.) In exchange for Mr. McClure’s plea, the State agreed to
dismiss a third court, to recommend consecutive sentences of five years, all fixed, on
each count, and to not file a habitual offender enhancement.2 (Tr., p.5, Ls.7-22.)
Under the plea agreement, Mr. McClure was free to argue for a lesser sentence.
(Tr., p.5, Ls.17-19.)

Accordingly, at sentencing, he recommended the district court

There was initially some question about whether Mr. McClure had thrown urine instead
of water. (See, e.g., Tr., p.17, Ls.5-18.) However, a lab test revealed no urine on the
lieutenant’s clothes. (PSI, pp.113-14.) Mr. McClure did not object to paying restitution
for the lab test. (Tr., p.25, Ls.19-23; see also Tr., p.5, Ls.12-22 (Mr. McClure agreeing
to restitution under the plea agreement).)
2 The prosecutor indicated a settlement sheet was provided to the district court which
outlined all the terms of the agreement. (See Tr., p.6, Ls.5-8.) A motion to augment the
record with a copy of that document has been filed contemporaneously with this brief.
1
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impose an aggregate sentence of three years, all indeterminate, to incentivize
Mr. McClure’s rehabilitation.3 (Tr., p.25, Ls.17-18 (“We would ask the Court to do a zero
plus three.”).)

To that point, Mr. McClure discussed his insight into this incident,

accepted responsibility for his actions, and discussed his determination to be more
proactive in dealing with the symptoms of his mental health conditions to avoid such
incidents in the future. (Tr., p.26, L.1 - p.27, L.4.)
The district court acknowledged Mr. McClure’s insight and goals, and agreed with
defense counsel’s point about providing incentive for change in its sentencing decision.
(Tr., p.27, Ls.8-16.) Specifically, it recognized this was a “situation where somebody
has started to give it some serious thought and some genuine thought, when they
express remorse for their actions, and really committing themselves to change,” and
fostering that change would be the best result for society in the long term. (Tr., p.19,
Ls.1-14.) However, the district court also noted there was a need for punishment and
deterrence in this sort of case. (Tr., p.28, Ls.7-20.) As a result, it imposed a unified
sentence of five years, with two years fixed, on the first count, and a consecutive unified
sentence of five years, with zero years fixed, on the second count, for an aggregate
sentence of ten years, with two years fixed.

(Tr., p.29, L.15 - p.30, L.2.)

It also

recommended mental health counseling at Mr. McClure’s request. (Tr., p.31, Ls.6-19.)
Mr. McClure filed a notice of appeal timely from the judgment of conviction. (R., pp.52,
59.)

Defense counsel acknowledged the new sentences were required by statute to be
consecutive to the sentences Mr. McClure had been serving at the time of this incident.
(Tr., p.25, Ls.15-16.)
3
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ISSUE
Whether the district court abused its discretion when it imposed Mr. McClure’s
sentences.
ARGUMENT
The District Court Abused Its Discretion When It Imposed Mr. McClure’s Sentences
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence the appellate court will conduct an independent review of the record,
giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771, 772 (Ct. App.
1982).

Accordingly, in order to show an abuse of discretion in the district court’s

sentencing decision, he must show that, in light of the governing criteria, the sentence is
excessive considering any view of the facts. State v. Jackson, 130 Idaho 293, 294
(1997). The governing criteria, or sentencing objectives, are: (1) protection of society;
(2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. The protection of
society is the primary objective the court should consider. State v. Charboneau, 124
Idaho 497, 500 (1993).

However, the Idaho Supreme Court has also held that

rehabilitation “should usually be the initial consideration in the imposition of the criminal
sanction.” State v. McCoy, 94 Idaho 236, 240 (1971), superseded on other grounds as
stated in State v. Theil, 158 Idaho 103 (2015).
In this case, a sufficient consideration of all the mitigating factors reveals a more
lenient sentence, such as the one defense counsel recommended, would better serve
the goals of sentencing. While the district court did take Mr. McClure’s mental health
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issues, including his determination to be proactive in dealing with those issues and his
request for counseling to assist him in that effort, into account, there are other factors
which reveal a more lenient sentence is appropriate. For example, Mr. McClure agreed
to pay restitution for the lab tests which validated his version of events regarding the
incident with the lieutenant.

(Tr., p.25, Ls.19-23; PSI, pp.113-14.) Not only is the

willingness to pay restitution a factor the Legislature identified as mitigating, see
I.C. § 19-2521(2)(f), but Mr. McClure’s honesty in his statements during the
investigation is also a factor which should be considered in mitigation. See State v.
Ybarra, 122 Idaho 11, 16 (Ct. App. 1992) (considering the defendant’s unwillingness to
cooperate until after sentencing as a character trait indicating no relief was justified).
That, in combination with the facts the district court acknowledged (Mr. McClure’s
genuine reflection on his actions, his remorse and acceptance of responsivity for those
actions, and his amenability to treatment (see Tr., p.27, L.8 - p.32, L.4)) demonstrates
that a unified sentence of ten years is excessive. As a result, the decision to impose
such a sentence constitutes an abuse of the district court’s discretion.
CONCLUSION
Mr. McClure respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that his case be remanded to the district
court for a new sentencing hearing.
DATED this 20th day of July, 2016.

__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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